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The pending case has . sly been vefore this Court. 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,162 


UNITED STATES OF AMERICA, 
Appellee, 
Ve 
GLENN W. LUCAS, 


Appellant 


On Appeal from a Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLANT 


References To Rulings 


Appellant was tried in the United States District Court ‘for the District 
of Columbia on a four count indictment, and on March 20, 1969 countered on 
counts 3 and 4, of second degree burglary (D.C. Code Section 22-1801 (b)) and 
grand larceny (D. C. Code Section 22-2201). The jury found Mr. Lucas not guilty 
of the robbery of, or assault with a dangerous weapon on, Mr. Benjamin Scott 
(D.C. Code Sections 22-2901, 22-502). By judgment dated April 1, 1969, 


Mr. Lucas was sentenced to imprisonment for a period of three to ten years. 


On April 21, 1969, the District Court granted his application for leave to 


appeal in forma pauperis. This Court has jurisdiction under 28 U.S.C. Section 


1291 and 1294(1). 


~ = 


The Preliminary Eesrine 
The nature of the case, the course of proceedings end its disposi- 
court below ere indicated in the immediately preceding section. 
October 22, 1965, Glem W. Lucas was arrested upon a warrant sworn out 


by his co-worker, Ib. Scott, charging hin with burglary IT and grand larceny of 


m 
the Burger Chef Rest ane 1226 E Street, N.E. 


A preliminary hearing was hele on October 16, 1968, before Judge Tin 0. 
t of thet hearing the court asked Ir. Lucas whether 

he hed an attorney, and Ii. Lucas responded, "James A. Willey" (Preliminary 
Hearing TR 2). ir. Willey wes not in the courtroom at that tine. ir. Lucas 
assured the court when questioned of counsel's ebsence that his retained counsel 
hea promised to attend the preliminary hearing. Without further ado the court 
decided that it was "not going to deley the preliminary hearing, " appointed 
a legal aid lewyer to represent Hr. Lucas, and proceeded. (Preliminary Hearing 
TR 3-4). 

The Goverment's sole witness was Officer Richard J. Barrett. Officer 
Barrett was not 2 witnes the alleged crimes, His testimony was based upon 
statements mace tc hin by Messrs. Scott and Redman, both fellow employees of 


tir. Lucas, at the Burger Chef Restaurant. 


1/ The Burger Chef was referred to 23 the "Burger Chief" throughout the 
(24 
preliminary hearing. 


Mr. Scott, at approximately 5:00 A.M, on the morning of October nu, 1968, 
summoned the police by pulling a fire alarm and told Officer Barrett that the 
keys to the Burger Chef (which had been entrusted to him as night manager) had 
been taken by Ii. Lucas. Only much later, after the burglery was discovered, 
aid Mc. Scott add that ifr. Luces had "put a razor to his neck” to obtain the 
keys (Preliminary Hearing TR 11). On Mr. Scott's complaint Officer Parrett 
accompanied by Mr. Scott, sought lr. Lucas; discovered hin and a companion in 
the vicinity of the Burger Chef, and searched the two. lWeither had the keys 
(Preliminary Hearing TR 5-6). | 

On cross-examination Officer Barrett testified that iz. Scott had been 
drinking at the time he sumoned the police and in that condition (after the 
search of Mr. Lucas) was let out of the patrol car, three or ets blocks fron 
the Burger Chef just prior to the burglary (Preliminary Hearing ‘TR 9-10). 

Shortly after the release of Messrs. Scott, Lucas and his companion, 
at approximately 6:00 a.m. that morning, Officer Barrett responded to a burglar 
alarm at the Burger Chef. The doors to the restaurant were locked. There was 
no visible sign of forcible entry. The police waited for Mr. Rosey the 
assistant day manager, to open the restaurant door, at which point the burglary 
was discovered (Preliminary Hearing, IR 6, 9). | 

Officer Barrett further testified that the day manager, Mr. Redman, told 


him that lr. Lucas had, at approximately 6:15 a.n. that day, come to ifr. Redman's 


house and asked for a bag in which to place some money (Preliminary Hearing, 


TR 8). 
Mr. Lucas! court-appointed attorney sought to call ir. Scott, who together 
with Mr. Redman, had been identified by Officer Barrett as sitting in the court- 


room. The court inquired whether testimony favorable to Nr. Lucas would be 


i 


and when court-gppointed counsel could not so advise, the court refused 
the witness to be called (Prelirinary Heering TR 10-12). Probable 
found, and if. Lucas ordered held under bond previously set to await 
the action oF the grané jury, which handed up its four-count indictment on 
November 25, 1965. 
if. James A. Willey, who Mr. Lucas testified he had retained, was formally 


appointed by Judge Sirica on November 19, 1968. 


t of the triel, recognizing ~ Hr. Lucas would be 
forced to testify in his own behalf in order to explain fully the events of 
October llth, defense coumsel sought to exclude impeachment use of Mr. Lucas’ 
prior convictions. These were two and recent; pleas of guilty to unauthorized 
use of a motor vehicle and (arising out of the same incident) petty larceny. 

After ascertaining that the defense planned to call a corroborating 
witness, the Court denied the motion ruling that both guilty pleas "go to 
the question of the ‘honesty or dishonesty of the defendant . . . which I think 


under Luck are permissible.” (TR 3-4). 


The Goverment then presented its case through five witnesses ——- Messrs. 


Scott and Reéman who appointed counsel had not been allowed to call at the 
preliminary hearing; Officer Barrett and his patrol mate Officer Cochran, and 
lir. Charuhas, part owner of the Burger Chef. 

The burglary of the 2urger Chef was an inside job. There was no breaking 
or forcing of the door. The burgiar alarm had apparently been set off whon the 
burglar, leaving through the back door, neglected to turn 4 lock on the inside 


of the office which controlled the back door alarm. (TR 69-70, 111-114). Only 


eee 


four persons had keys to the Burger Chef —- lessrs. Redman, Scott, Charuhas and 
Ramsey, the last, another employee of the restaurant (TR L3-Lh) 

ifr. Scott testified that after locking the Burger Chef at 1:00 a.m. he 
and Lucas went out drinking; first, to the Nip and Sip for a few beers, then on 
to an after hours place where lir. Scott purchased two half-pints of Scotch, and 
at which he and Lucas stayed until 4:00 or 4:30 a.m. (IR 13-16, 32). 

The next 20 minutes to half an hour, ir. Scott testified, were occupied 
by a desultory walk; at which point shortly before 5:00 2.n. i. Lucas forced 
lr. Scott "to walk back up the street about 4 or 5 doors and onte 2 porch,” 
pushed him into a chair while calling a friend from the house, and after his 
friend appeared ifr. Lucas "twisted my arm behind xy back anitheiso put a 
box-opening razor to my neck," taking the keys to the Burger Chef (TR 17-18, 
36). 

Me. Scott summoned the police but told them omy "that one of the boys 
took the keys from my pocket and he was headed toward the Burger Chef" (TR 20). 

The police, with Mr. Scott, went in pursuit, discovered | hr. Lucas and 
his companion in the vicinity of the Burger Chef, searched the two in the 
presence of Mr. Scott, discovered a box-razor on ir. Lucas! companion (who had 
just come off work, and used the box-razor in his job as a stockroom boy to open 
packages), and released all concerned letting Mr. Scott out of the patrol car 
at approximately 5:30 a.m. after adnonishing him to call his employer (TR 19-22, 
39, 67-68). Instead, Mr. Scott returned to the Burger Chef without attempting 
to call the manager and sat on the stoop of a neighboring store until 5:30 a.m; 


then caught a bus to his father's house (TR 40, 42). 


Officer Barrett's testimony was in conflict with ir. Scott's in certain 


critical respects. He testified that after responding to the fire alarm, Scott 


=—G= 


taking the keys to the Burger 
razor or being dragged onto a porch 


had been drinking end confirmed the 


era his companion. Mr. Scott wes not searched (TR 72, 76). 


the patrol car between 5:30 and 5:40 a.m. in the vicinity 


2 officer responded to the burglar alarn ringing at 


fficer Barrett's testimony and added that he 
s or his companion for theft of the keys because 
sch a robbery had taken place (TR 92). 


testimony ciffered somewhat from the version Officer Barrett 


<a —, 


presenteé at the preliminary hearing. ik. Redman testified that at about 

6:00 a.n., He. Lucas and 2 companion arrived at nis house; that the companion 
change, and that Lucas asked Redman 
ling Redman that he had gotten the money 

Y%-W7, 101). The Burger Chef, a Safeways, and a 

only stores Ir. Redman remembered near his house (TR 101). 
Stately called tr. Charuhas at 6:15 a.m. to relate his conversetion 
. Charuhas testified regarding that cali (TR 100, 114). 

Prior to Mr. Lucas! taking the 

declined to testify (TR 152-53). 

In far greater Mr. Lucas related their drinking 

expedition including the brand of Scotch purchased, the nane of the woman who 


came to their table at the after hours place, and the nazcs of other persons 


who entered those premises (TR 157-161). 


He also accounted for his movements from 4:30 until 5:00 with greater 
precision. During that time, according to Lucas, at Scott's direction, they 
stopped by at the house occupied by Scott's ex-wife. While in the yard of the 
house the man with whom she was living appeared at the window ani ordered Scott 
to "get the hell on away" (TR 161). Scott didn't; the man again appeared at the 
window -- this time with a pistol -- and Scott and Lucas quickly, deperted. 


Scott then started to run, and apparently broke into an uncontrolled fit. Think. 


ing Scott had had too much to drink, Lucas grabbed Scott's reneining half-pint 


of Scotch and broke it against the sidewalk. Lucas then sought @ friend to 

assist Scott home. When Scott refused, Luccs and his companion lett (TR 160-163). 
Lucas then related the search and thinking that Scott was attempting to 

set him up for a burglary, decided to confer with his co-employee, Mr, Redman, 

to whose house he then walked together with his companion, i. Humphries 

(TR 163-165). Following a conversation with lr. Redman, Hr. Lucas at approx- 

imately 6:00 A.i, went to another friend's house, end then home (TR 165, 185-187). 

Mr. Lucas denied committing any of the crimes charged in the indictment (TR 

166r167). | 
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st Cesires the Court to read the follow 
encrter's tronserint of the preliinery hearing (TR 3-4). 
to the Constitution provides thet, " ijn all criminal 


mrosecuvions, the > shat? enjoy the right. . . to heve assistance of 


Counsel for his defense." richt to counsel is a constitwtionsl right to 


be represented ¢ of one's choice. As this Court said in Lee v. 


United States, 9 Z 2: Cc 221 (1956) when holding it 
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error to appoint msé re ra inu ici over the weekend to allow 


fenéonental vrincivle that ea accused 
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Once v to % ie suspect and formal proceedings 


(such as a preli:vinary hear instituted agninst hin “the right to the 


assistance of counsel who:. the accusec his hirsell retained is absolute. 


Spano v. lew sork, 360 U.S. 315, 227 (195°) (Concurring Opinion of Justices 


Stevert, Douglas anc Zreanen). 


The precise relief sovght here was ordered by the Seprene | 
Rovnolds v. Cochran, 365 U.S. 525 (1961) where 2 state court juice ceniec con- 
of a multiple offender hearing pencing arrival of retainec coms 
The Supreme Court thorgat (Id. at 53C) 


it clear thet this case ust be reversed for 
in orcer to afforc petitioner an opportunity 
his allecsations with regarc to. . . (hi 
claim. . poe = was Ceprivec of Que process by the 
refusal of riel judge to crant his eoteony for 2 con- 
inuence in order tact he rigit h nave the a: ce of 
the counsel he had retained in the proceecing against hin. 
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Quoting Powell v. Alabama, 257 U.S. 45, 69 (21932), the ee Court 


Reynolds v. Cochran contimued (at 530-31): 
"Tf in any case, civil or crivincl, @ Seats or federcl 
court were arbitrerily to refuse to hear a party by! 
counsel, employ rec. by and appearing for hin, it reason- 
ably uay nov %e Coubted that such a refvisal would ve @ 
donicl of a hearing, ancy therefore, or @ue process; in 
the constitutional sense." 


See also, Chandler v. Fretag, 340 U.S. 3, § (1654). 
“%, Lucas! Sixth Avond::ont rights having been violated, 3 fortiori his 


Fed. R. Crin. Pro. 5() right to be heard through retainec counsel has been 


violated. 
Where error of such magnitude is coumitted ve éo not understcnc ouzselves 
obligec to prove that prejucice resu 0c. 2/. Such on argzy 


by the Govermient in Remolés and rejectec (at 531}: 


| 
a Tho failure to allow an accused to be renresented by his retail Snead coursel 
is significantly cifferent from the failure to appoint commsel ct a preliminary 
hearing. Appointi.ent of counsel oe © preliryinary hearing has not vet been held 
a constitutional necessity, Pointer v. Texms, 360 U.S. 40C, 402 (1965) where 
the Gourt specifically reserved that question. Compare Nance v. Unitec States 
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prejudice ust be whether the prosecution can (Ié. at ZL) "rove e770 
reasonable coubt thet the error co:plainec of dic not contribute to the verdict 
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obtainec." That steandare cannot be net here. ‘The recoré below, offirnctively 
denonstrates the prejudice to ir. iucas' case which flowec from! the appointment 
of a legal aid counsel in lieu of allowing ‘>. “Hlley to conduct the prelininary 
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hearing. Since thet prejudice involves cenial o Fed. 2. Cri. Pro. 


5(c) rights, and constitutes an incepencent grounc for reversal!, Ciscussion of 


prejucice is treatec infrs 


© call the complaining 
3n the courtroom at the preliminary 
Rule 5(c) of the Federal Reles of Criminal Pro- 
judi te appellant's case. 

With respect to Point II, appellant desires the Court to read in its 
entirety the reporter's twelve-page transcript of the preliminary hearing, and 
peges 17-18, 2, 20-42, 24-47, 76, 96-102, 159-63, 165, 185-186 of the reporter's 
transeript of the trial. 

The prejudice in not continuing the preliminary hearing until Mr. Willey's 
arrival was twofold — first, the inability of eppointed counsel to convince 
the Commissioner that Rule 5(c) of the Federal Rules of Criminal Procedure 
gives the defense the unqualified right to compel eye-witness testimony -—- 
especially when those witmesses are sitting in the courtroom; and, second, the 
jnability of appointed counsel to assign any reason why the testimony of 


Me. Scott would be helpful to the accused's cause. 


A. Rete 5(c) 
This Court has held that an accused has a Rule 5(c) right to compel 
attendance of "material witnesses reasonably requested . « + ." Washington v- 
Clemer, 119 U.S. App. D.C. 216, 229, 339 F2d 715, 718 and 119 U.S. App. D.C. 


226, 339 F.28 725 (19464). Considered material are eye-witnesses, Ross V- Sirica, 


127 U.S. App. D.C. 10, 360 F.2d 557 (1967); cf-, Greenwell v- United States, 


115 U.S. App. D.C. 44, 317 F.2d 102 (1963) and "the complainant and other 
material witnesses named in the complaint who for some reason have not beer. 


called by the Government,” Ross v. Sirica, supra; Washington v- Clemmer, supra. 


Mr. Lucas then had a clear right to confront Messrs. Scott! and Redmen at 
the preliminary hearing, for they were respectively complainant and eye-witness. 
That right was not pressed (Preliminary liearing T 11-12): 


MR. FAY: Your Honor, the defense would like to call 
Mr. Benjamine Scott. 


THE COURT: Why? 


IR. FAY: I would ike to examine hin as to whet happened 
that morning. 


THE COURT: Have you talked to him? Do you have any |idea 
as to what he is going to say, that will assist 
you in your defense, or is this purely a'fish- 
ing expedition? 


FAY: Your Honor, I spoke tc him et the appearance on 
Saturday, I believe it was. 


COURT: My voint is, will he produce any testimony that 
will be favorable, or add to your defense, or 
are you merely trying to see what he is going to 
testify too, [sic] for the government, at e later. time? 


MR. FAY: Your Honor, I think that -- no, I don't believe 
his testimony will add to the defense. 


THE COURT: It will not? 


These are not miniature trials here, these are 
preliminary hearings. I have to have reasonable 
proof, or certainty by way of testinony.! If 
every potential government witness can be called 
vy the defense, merely to see what they are 
going to say, I don't blame you for meking the 
the record, but we have not yet reached that 
stage. I will not permit it. 


Certainly, appointed counsel was not seeking to call “every potential 
Government witness". He was secking to call the complainant which he had a 


Rule 5(c) right to do. And since the Commissioner retains wide discretion to 


control the type and time of questioning there is little danger of the proceed- 


ing being turned into a "miniature trial". 
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The denger involved i= & preliminary hearing is not one of too much, but 
of too little. ‘The accused's rights of discovery in criminal cases are woe- 
fully inadequate, and the subject of increasing those limited rights appears 
with regular frequency ic the lew reviews and in conferences among members of 
the bar end of the bench. See e-G-, "Discovery in Criminal Cases", 44 

. £81. Discovery is not a weighty burden, to be avoided by 
the Goverment and the courts. It is an elementary right -- for the accused +o 
confront his accusers -- and flows from the same 34xth Amendment values which 
constitutionally guarantee an accused "to be confronted with the witnesses 
against nin®. 

These general consiZerations aside, the preliminary hearing presents an 
accused with one of his few existing opportunities for pre-trial discovery. It 
is not subverting tke purpose of a preliminary hearing to recognize, as this 
Court nas recognized, that that hearing hes a purpose in addition to deter- 
mination of probebdle cause. It affords the accused "an important right", namely, 
Ne chance to learn in advance of trial the foundations of the charge and the 
evidence that will comprise the Covermment's case against him." Blue v- United 
States, 129 U.S. App. DC. 315, 342 F.2d 294, cert. denied, 380 U.S. 944 (1965)3 
accord, Ross v- Sirica, supra. 

B. Preinudice 


None of these considerations were pressed at the preliminary 


hearing. Appointed comsel's argument collapsed in mid-sentence -- "Your Henor, 


I think that -- no, I don't believe his testimony wiil add to the defense." Tt 
is undoubtedly true that appointed coumsel with the burdens of a heavy cascload 
and a limited opportumity to explore with Mr. Lucas the events of October 11th 
@id a workmanlize job under trying conditions. But this only heightens the 
prejudice which Mr. Lucas’ case suffered from failure to continue the prelim- 


inary hearing until ifr. Willey arrived. 
=i = 


1. Ir. Scott 


One more familiar with those events may well have been quick 


to recognize the inherently incredible nature of tr. Scott's story 
as related by Officer Barrett. According to the Officer, tr. Scott 
told him "that Mr. Lucas took his keys fron hin, and the keys belong 
to the Burger Chief [sic], where Mr. Scott and if. aoe worked 
(Preliminary Hearing TR 5). Yet only “later” Gee hours after 
the burglary when Mr. Scott was interviewed by the police and swore 
out the complaint) did Mr. Scott report "that if. Licas put a razor 
to his neck, and forced him to turn over the keys." (Preliminary 
Hearing TR 10-11). It certainly warrants explanation how ii. Scott 
could have been so cool and clearheaded to neglect sentioning that 
a few minutes before the police arrived in response to his pulling 
a fire alarm at 5:00 a.m. a man had put his very Life in danger by 
pressing a razor to his neck. In one's scale of values such a 
personal threat to life should have made nore of an impression on 
Mr. Scott then the reported theft of keys to a hamburger joint. 
And since the police had not searched ir. Scott for) the missing 
keys, it may well have been interesting to learn it those keys 
were really missing; whether Hr. Scott's personal keys were also 
among those missing; and, if so, how he gained entry to his house 
at 6:00 a.m. that morning, and indeed how and when he journeyed 
from the scene of the crime shortly before the burglary, to hone. 
Mr. Scott was the Government's lead-off witness at trial. 
His testimony alone provided the sole besis for two of the four 


counts, end was the principal basis for the two counts upon which 
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MS, Lucas wes convicted. At trial his testimony occupies more 

peses of the transcript than that of any other witness including 
repeats the inherently unbelievable story 
keys (compare TR 20 with TR 17-18), and is 

generally; so sparse in every getail of his actions with the ex- 


of the razor incident (see TR 44-47 and compare TR 17-18 
159-163) that it is obviously the testimony of a nan who 
d@rumk at the time to recollect events reliadly. 
tricl, for the first time, If. Scott testified that he 
at approximately 5:45 a.m. to his father's house — and 
the first tine, testified that at about that same tine 
police emergency mumber to warn then to keep a watch 


Chef (TR 40-42). Had trial counsel through discovery 


reliminary hearing, been aware of this testimony, bus and 


+}, +} 
Ure “bel 


e abiding conviction that the failure to 
counsel to conduct the preliminary hearing was prej- 
trial. There is reason to believe 
Seott would heve been more pointed. 
of drunkeness been explored at the 
Ir. Scott might have been considered incompe- 
ent to testify at trial. Or, the Goverment may not have sought 
inéict Mr. Lucas for assawit with « dangerous weapon and theft 
of the keys. In that event there would be no factual basis for our 


Les 


suspicion that the jury reached an 4llegal compromise verdict 


(infra, Point IV). It can hardly be said with assurance that the 
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constitutional error in denying Mr. Lucas a continuance of his 
preliminary hearing until retained counsel appeared, did not 
beyond a reasonable doubt, play 2 part in his conviction on Counts 


3 and 4. Chapman v. California, supra. 


2. Mr. Redman 

Appointed counsel understandably cid not seek to call 
ir. Redman to testify et the preliminary hearing. His attenrts 
to call the complaining witness, Mr. Scott, had already been re- 
buffed, and hence there was no hope in pressing the point again. 
But what we have said earlier, supra II A, establishes that 
Mr. Lucas! Rule 5(c) rights were violated when eppointed counsel 
reasonably concluded that he would be Genied the right to call 
Mr. Redman. 

Here again the result may well have been different had 
retained counsel been on hand, Our discussion of ‘the questions 
unasked of ifr. Scott lead us to believe thas his sestinony would 
have so weakened the Government's case thet Ir. Regma: would (the 
strict requirements of Rule 5(c) aside) have been allowed to 
testify. And again, the outcome eat trial may have been different. 

There were critical discrepancies in lr. Rednen's testi- 
mony at trial from the stery related by Officer Serrett. Beyond 


that there was an obvious need to pinpoint as closely as possible 


the timing of the morning's happenings, for here there was 2 


significant divergence between the testimony at trial of Mr. Lucas 


and that of ifr. Reduan's. 
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related by Officer Darrett's 
the Officer that Mr. Lucas 
6:20 a.m. came to his house with a bunch of money 


esxec for a bag in which to place the 


Mr. Lucas' presence to 6:00 

a friend, and the money, in 

erson rather than ir. Lucas. Moreover, at 
+ if, Lucas admitted having gotten 


the corner", where only two stores other 


situated, all presumably locked for the 


T+ is not wlikely that these discrepancies from Mr. Redman's 
story as recounted at the prelininary hearing -- discrepancies for 
woich trial counsel was unprepared —— had a significant impact on 
the jury's deliberations. 

the time of the alleged crimes was critical. 
The burglar alarm at the Eurger ¥ Chef had sounded at 6:00 a.m. and 
close questioning < r. Redman's awareness of the hour at the 


preliminary hearing could have placed lr. Lucas! visit, as he 


himself testified, prior the burglary (TR 7€, 165, 165-36). 


Secondly, cross-exarination of lire Kedman at trial was nade 
considerably more difficult by the surprise testimony that Mr. Lucas 
had admitted having gotten the money in the possession of his 


companion from around the corner at a time when all stores were 


presumably closed for the night. It is not unlikely, since Mr. Lucas admitted 
being at Mr. Redman's house earlier that morning, that at the preliminary 


hearing retained counsel would heve questioned lr. Redman concerning any con- 


versetions the two had that morning. Surely, belief in ifr. Redman's testimony 


at trial is again strained when its most dameging revelation wes not even 
alluded to in Officer Barrett's recital at the preliminary hearing. 

A conversation where the accused admits the crine (or comes exceedingly 
close to that) is not something which Grops from memory [ive days after the 
event only to recur five months later. This Court has recognized that where 
the absence of counsel at a preliminary hearing seriously impedes defense 
counsel's cross-examination at trial, the trial has been unlawfully prejudiced. 
Dancy v. United States, 124 U.S. App. D.C. 58, 361 F.2d 75 (1965). 


Again, the Chapman v. California standard of harmless errdr cannot be net. 


Impeachment 


vlees of et 


—— 


J 
Gare! 


the Court to read the 
reporter's trenseript of the trial (TR 3-4, 47-48, 104, 
269). 
Point II we heve explained that the conviction 
£ credibility. The jury discredited Mr. Scott's 
? hag been taken from him by Ir. Lucas at 
jury in rendering @ not guilty verdict on 
& 2, must reasonably have doubted whether lir. Luces obtained the 
xeys from Ir. Scott at all. The difficul lty the case presented to the jury is 
also menifested by its celiberating frem 3: 20 P.M. on March 19th until it 
returneé its verdict at 4:23 FM. the following dey. No witness other than 


mself, testified for the defense. In these circumstances anything 


Lucas! credibility could easily have led to his 


v. United States, 121 U.S. App. D.C. 151, 348 F.2d 
763 (1965) this Court has been especially diligent in insuring that jury verdicts 
are rot tainted ty presudice arising from the 4ntroductior. of prior convictions. 
As that doctrine was summrized in Jones v- United States, ___ U.S. App. D.C. 
___, 402 F.2d 639, 642 (2962): 


The Luck doct 
BUCK 


: r 
14 DO. Code 4305 (1961 


ne aes a triel judge, under 

), discretion to rule, before a 
defendant takes the aot aS ther his prior convictions 
can be introduced to impeach nis credibility. The twin 
concerns behind the dectrinc are that the cause of truth 
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may be “helped more by letting the jury hear the defenc- 
ant's story than by the defendant's foregoing that oppor- 
tunity because of the fear of prejudice founded upon a 
prior conviction," and that the "prejudicial effect of 
impeachment [may] far outweigh the probative relevance 
of the prior conviction to the issue of credibility." 

121 U.S. App. D.C. at 156, 348 F.2d at 766. 


That possibility of prejudice is so obviously apparent in ail cases, Dut se 


elusive to discover in a particular case that this Court has suggested Stevens 


v. United States, 128 U.S. App. D.C. 221, 370 F.2d 485, 486 (2966): 


Perhaps the evidence of a prior criminal record 
should be limited to a conviction which bears clearh 
on credibility -- perjury, for exemple. 
The logic of the situation would seen to support that dictum for in every case 
in which a prior conviction is used to impeach the credibility of the defendant 
the only proper issue is whether or not the defendant is a truth-teller. 
Neither the manner of Mr. Lucas! prior convictions nor the crimes involved Legit- 


imately bear on his credibility at all. 
A. Guilty Pleas 
Me. Lucas was convicted of wmauthorised use of a motor vehicle and 
petit larceny upon pleading guilty to those charges. In Gordon v. United States, 
127 U.S. App. D.C. 343, 383 F.2d 936, 940 n. & (1967), cert.denied 390 U.S. 1029 
(1968) this Court stated: | 


The relevance of prior convictions to credibility may 
well be different as between 2 case where the conviction 
of the accused was by admission of guilt by a plea and 
on the other hand a case where the accused affirmatively 
contested the charge and testified, for example, that he 
was not present and cid not commit she acts charged. In 
the letter situation the accused affirmatively puts his 
own veracity in issue when he testifies so that the jury's 
verdict amounted to rejection of his testinony; the verd- 
jet is in a sense a de facto finding that the accused did 
not tell the truth when sworn to do so. 
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In the heat oF tri Sury cannot be expected to keep in nind the 
Gistinction between & pis guilty and conviction upon a jury verdict following 
a full dress trial. I 3a be ulikely if the jury recalled anything more than 
the fact and of the conviction. 


Certeiniy in the present case thet Gistinction was not even presented to 


: . ~ 2 = . : 
jury by the Govermen eh On cross-examination the prosecuting attorney 


> 


asxed whether appellant wes (TR 367-168) "the same Glenn Lucas that was con- 
vieted in November of 1968 of unauthorized use of a motor vehicle and petty 
lerceny™ and Me. Lucas respondec, "Zes, sir. Iam." Had defense counsel on 


redirect examination sought to @well upon the distinction petween a plea of 
guilty anc 2 fyli-dress trial the litelihood is that the fact of Mr. Lucas' 
prior convictions woulé have been even more prejudicially revealed. 

Tre practical Srpossibility of defense counsel seeking to impress upon 
the jury, through exerination of the defendant, that a prior conviction by plea 
of guilty should be ‘accorded no impeachable weignt counsels for 2 per Se rule 

exclusion. If logic is to be the guide then a plea of guilty means no more 
thar. that the defendant having been advised of the nature of the charge against 
hin, ane aware of the evidence in support of that charge decided to tell the 
truth that he hed indeed committed the alleged crime. 

Yet that of course is not the inference the Government wishes the jury to 


draw, nor is it the inference the jury does draw, when a defendant is questioned 


regarding his prior guilty pleas. The fact revealed is that the defendant has 


3/ Defense counsel had earlier raised the prior convictions in an attempt to 
lessen their prejudicial impact (TR 47-48) following the trial court's ruling 
that the Gevernment could use them for impeachment. 
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been a law-breaker, and the inference drawn is that the defendant has agein 
broken the law. This "bad man" inference is obviously improper, ‘bat there is 
no practical means of preventing it other than to establish what ‘logic compels 


-- a per se rule of exclusion for convictions based upon guilty pleas. 


B. Nature of The Crimes 


The nature of Mr. Lucas? unauthorized use of a moter vehicle con- 


viction also had no bearing upon the issue whether he was e truth-teller. This 


Court, in recently affirming a conviction where the trial court had excluded 
impeachment use of that crime, said United Stetes v. Cerr, U.S. App. D.C. 


F. 2d > No. 22,373 (D.C. Cir. July 22, 1969) : 


— 


Roth Luck v. United States, 121 U.S. App. D.C. 
151, 157, 348 F.2d 763, 769 (1965), and Gordon v- 
United States, 127 U.S. App. D.C. 343, 347, 383 F.2a 
936, 940 (1967), cert. denied, 390 U.S. 1029 (1968), 
establish that the nature of the crine is importent 
in considering whether or not a prior conviction may 
be used for impeachment. The court may be called upon 
to"weigh the probative value of the convictions as; to 
the credibility against the degree of prejudice which 
the revelation of his past crimes would cause." Acts 
of "deceit, fraud, cheating, or stealing" have been 
considered as universally reflective of poor character 
and diminished honesty snd integrity. 


Under these guidelines the trial judge wes clearly 
correct in permitting use of the larceny convictions for 
impeachment in this case, since this is a crime reflec- 
tive of diminished honesty and integrity. The nisde- 
meanor of taking property without right is not, however, 
to be equated with larceny or other charges of dishonest 
conduct properly related to credibility. This misde- 
meanor has been distinguished from larceny, in that 
"proof of a specific criminal intent to deprive an owner 
of his property permanently is absent." It has been held 
even not to be the act of a "thief" in certain criminal 
context. While "joyriding" is conduct that may not be 
tolerated lightly, it has elements bringing it within the 
catezory of "impulsive" crimes and should not be deemed 
the kind of larcenous act that is routinely considered to 
reflect on credibility end hence constitutes permissible 
impeachment. (footnotes omitted) 
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Nor should Hr. Lue larceny conviction been used for impeachment. 
there is neo mi Saw that the crime of petit larceny, without more, 


s proper for impeschnent. Berber v. United States, 128 U.S. App. D.C-_193_ 


. United States, suora; Jones v. United States, 
F.2d 222, 216 (1968) (Wright, J. concurring) . 
the present case, the circumstances point clearly to exclusion. First, 


petit lerceny comvicticn + of the same incident as lir. Lucas' con- 


vietion for wmanthorized use of 2 motor vehicle. As such, it was part and parcel. 


@ 2ct eng nence should have been excluded. Second, since 


ee esa == 
Ih, Lucas was on trial for granc Ll 


prejuciciel 


127 U.S. App. D.C. 347, 383 F-28, 940: 


"4 special anc even nore difficult problem arises 
when the prior conviction is for the same or substantially 
she same conduct for which the accused is on trial. Where 
multiple comvictions of various Yinds can be shown, strong 
reasons arise for excluding those which are for the same 
erine beceuse of the inevitable pressure on lay jurors to 
pelieve that 'if he did it defore he probaoly did so this 
general guide, those convictions which are 
crime snould be admitted sparingly; one solu- 
that discretion be exercised to limit 
the impeachment by way of a similar crime to a single con- 
viction and then only when the circumstances indicate 
ng reasons for disclosure, and where the conviction 
Girectly relates to veracity.” 


Tae crime of petit larceny does not have the direct relation to 


veracity required by Gordon; nor, where the conviction was obtained by means of 


a guilty plea and part of the same transaction as 2 joy-riding conviction, are 


there "strong reasons for disciosure. uy 


2h 


C. The Luck Hearing 
Finally, the record below indicates that the trial court did not 

bring its judgment to bear on all relevant considerations prior to the Govern- 
ment's use of Mr. Lucas’ prior convictions. Though instructed ty Gorgon that 
pleas of guilty stand on a different footing from convictions after trial, the 
court ignored this fundamental distinction. Though instructed an by Gordon 
that introduction of similar crimes should de allowed only where there are 
strong reasons for disclosure, the court did not relate what compelling reasons 
for disclosure here existed. Similerly, the relative youth of Ir. Lucas (22 
at time of trial) and the fact that the two convictions were based on a Single 
incident were apparently not weighed. 

The reasons given by the trial court for its ruling were twofold. 
that Hr. Lucas had a corroborating witness who the defense miansed to call. 
Although this appeared to be true at the outset of trial, the cbrroborating 
witness declined to testify prior to Ir. Lucas' taking the stand. At that 
point, it was clear that the case for the defense was to be presented solely 


through the testimony of the defendant. Yet the trial court did not change its 


ruling. It allowed the Government to impeach Mr. Lucas, the sole defense 


witness, through his prior convictions. 

Second, the trial court ruled that both pleas of guilty go to the ques— 
tion of the honesty or dishonesty of the defendant," and are "permissible" 
under Luck. Here, too, the trical court did not conécuct the sort of inquiry re- 
guired by Luck. The issue is not only whether the crimes committed are 
"pormissible", but whether they should be "permitted". This letter question 


requires examining the nature of the crimes, the manner of conviction (whether 


yasoS ee 


the sinilarity of prior crimes to the crime charged, 
the length of his record, the nature of the defense 
principal issue anc whether the defendent has other 


e vessible prejudice which nay result from impeachment use of 


the prior comrictions. This was not the inquiry conducted below. Indeed, we 


nown thet the nature of a UUV conviction is not the sort which permits 
that crime at 
t abused its discretion in allowing the Government 
a 


impeach ii. Lucas through introduction to his pricr convictions, reversal 


reauired. 


Iv. Appellant's conviction of second degree burglary and grand larceny 
was not consistent with the evidence which showed those crines were 
committed by a person having keys to the premises and the jury found 
appellant not guilty of the theft of those keys. | 


With regard to Point IV, appellant desires the Court to reed the 
following pages of the reporter's transcript of the trial, 78. 17-28; 
43-44, 69-70, 111-114, 166-167. : 

In a civil action, a compromise reached by the jury on the issue 
of liability is illegal, requires reversal of the judgmert, and the 
grant of a new trial. National Fire Ins. Co. of Hartford ve, Great 
Lakes Warehouse Corp., 261 F.2d 35 (7th Cir. 1958) 5 schuerholz Vv. 
Roach, §8'F-2d 32, 34 (4th Cir-), cert. denied, 287 U.S. 623 (1932) 
6A Moore, Federal Practice, Para- 59.08[4] and cases there cited. 

In a criminal case, where the consequences of a compromise verdict 
are not the loss of funds but commitment to prison, the rule against 


compromise verdicts should be even more strictly enforced. 


That the jury below reached an illegal compromise verdict in 


convicting Mr. Lucas on Counts 3 and 4, while absolving hin | of guilt 
on Counts 1 and 2 we think is clear, for that verdict is inconsistent 
with the evidence adduced and thus requires reversal of his con 
viction, United States v- Daigle, 149 F. Supp. 409, 413 (D.D. C.), 
aff'd, 101 U.S. App. D.C. 286, 248 F.2d 608 (1957), certe denied, 
355 U.S. 913 (1958)- : 

The evidence proved beyond doubt that the burglary of the Burger 
Chef was an inside job. There was no sign of breaking or forcible 


entry. The burglar had obtained access to the restaurant by a set of 
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keys, four of which—those of Messrs. Scott, Redman, Ramsey end Charuhas— 
were in existence in those early morning hours (TR 43-44, 69-70, 111-114). 
There was absolutely no evidence that lr. Lucas had a set of keys to 
the Burger Chef prior to the morning of October lith. So too, there 
wes absolutely =o evidence that Mr. Scott had given his keys to Mr. 
Lueas. The only evidence edduced with regard to Mr. Scott's keys was 
conflicting. Eis testimony wes that Mr. Lucas nad grabbed them from 
him at the point of a razor (TR 17-18). By judgment of acquittal on 
founts 1 and 2, the jury necessarily concluded that it reasonably doubted 
that story. wr. Lucas' testimony was that he never toox the keys from 
Mire Scott (TR 166-167). Again, by judgment of acquittal on Counts 1 
and 2, the jury seemingly concluded that that version of the facts 
was eccurate. Mo other version was in evidence. 
There is thus an irreconcilable conflict in the acquittal of Mr. 
Lucas on the charges of assaulting }r. Scott with a dangerous weapon 
and taking the keys to the Burger Chef, with the guilty verdict of 
burgling that restaurant. Without the keys he could not be the burglar. 


The only evidence of his obtaining thoge keye was found mmreliable by 


the jury. The fury 4g not at liberty to invent evidence. The con- 


viction on Counts 3 ane 4 is thus Snconsistent with the evidence and 


must be reversed. 


CONCLUSION 


For the foregoing reagons, the judgment of conviction should be 


reversed. 


Respectfully submitted, 


MARK P. SCHLEFER _ 
STEPHEN F. EILPERIN 


Attorneys for Appellant 
(Appointed by This Court) 


August 29, 1969 
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cusec shall 
. oy an 

he! erine 
Seer committed, which district shall have been 

previously cscerteinec uy law, and@ to ve informec of the 
scture and cause of the accusation; to be confronted wita 
the ulinesses against hin; to have cozpulsory process for 
obtaining witnesses in his favor, ané to have the Assist- 

his cefense. 


tinent pert as follows: 


be incompetent to testify, in 
proceedings, by reason of his 
5 of crime, sut such fact nay De given 
nis crecit es a witness, either upon 
=he cross-exeination of the witness or by evidence oliunce; 
ané the party cross-exarining hin shall not ve concluded by 


to such matters. * * * 


ew Se 


Cozzzissioner. The corniissioner 
£ the complaint against hin: 
filed therewita, of his right to revain 
46 recnest the assignient of counsel 
and of his right to have 


(ce) Preliminary Zzamination. The cefencent shell 
not we celled wpon to pleac. If the defendant waives pre- 
lirinery exexciretion, the coiziscioner shell forthwith nold 
nic. te answer in the district court. If the defendant coes 
not waive exatuinztion, the commissioner shell heer the evi- 
Genes within a reasonable tine. The defencant wey cross— 
exavine witnesses against hin end acy introduce cvicence in 
his own behalt. 
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